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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of %
BAY ALARM COVPANY )

For Appellant: E. A Westphal
Chai rman of the Board

For Respondent: Caudia K. Land
Counsel

OPIl NI _ON

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Bay Al arm Conpany

agai nst proposed assessnents of additional franchise tax
in the anounts of $12,283.00, $8,045.00, and $6,082.00

for'the incone years 1974, 1975, and 1976, respectively.
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~ Palla Dairy and Wayne Palla Enterprises. The Ne

Appeal of Bay Al arm Conpany

Appellant; a California corporation, is engaged
in the business of installing burglar alarns and mai n-
taining a nonitoring service for 1ts custoners, nost of
whom are conmerci al establishments |ocated in the San
Francisco Bay Area. During the years in issue, appellant
al so maintained an investment portfolio consisting of

stocks, Treasury.bills, and interests in real property.

On May 24, 1974, appellant acquired a 44.13
percent interest in NewMexCow, a general partnership
formed to engage in the business of |easing dairy cows.
Shortly after the partnership was forned, It entered

into | ease and dairy nmanagement agreenments with &ﬁéne
xCow

herd was mai ntained in Portal es, New Mexico, under those

: a?reenents. Pursuant to another partnership agreenent,
e

fective January 1, 1975, NewMexCow merged with
LeaseCow, a Simlar partnership whose operation was
| ocated in Bakersfield, California. The NewMexCow namne
was retained, and appellant acquired a 40.87 percent
interest in the reformed partnership.- NewMexCow was
di ssolved in 1977 after the Portales and Bakersfield
herds were sold to Wayne Palla Dairy.

The business conducted by NewMexCow proved to
be unprofitable and the partnership sustained a loss in
each year of its existence. On its California franchise
tax returns for the income years in issue, appellant
treated its entire distributive share of the partnership
| osses as nonbusiness income and specifically allocated
themto California, its conmercial domicile. Upon audit
of those returns, respondent determ ned that appellant's
interest in NewMexCow was not a part of appellant's
burgl ar al arm business but rather constituted a separate
trade or business. Respondent conputed appellant's
di stributive share of NewMexCow's busi ness inconme, which
was a net loss in each year, and for 1975 and 1976 appor -
tioned it between New Mexico and California by means of
a two-factor formula consisting of 9roperty and sales,
since there was no payroll. For 1.974 respondent assigned
the entire loss to New Mexico since, in that year, the
partnership did business only in New Mexico. Respondent's
adjustments resulted in an increase in appellant's
California taxable incone in each year since the redeter-
mned | osses were |less than the |osses originally reported
by appel | ant.

Initially, appellant argued that the specific
al l ocation of its distributive share of NewMexCow's
| osses to California was proper. It has apparently
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abandoned that position and now contends that it was

i ndeed engaged in two separate businesses during the
aﬁpeal years, one being its burglar alarm business and
the other being a unitary "investment business" consi st-
ing of its aforenentioned investnent portfolio as well
as its partnership interest in NewexCow. G ven the
multistate activities of its "investnent business,"”
appel | ant argues, the inconme derived therefrom should be
apportioned to California by formula. Respondent, on
the other hand, nmintains that the investment activities
conduct ed by a%PeIIant were not extensive enough to con-
stitute, in and of thenselves, an "investnent business,”
and were nmerely an adjunct of appellant's burglar alarm
busi ness.  Respondent nmintains that appellant's partner-
ship interest 1n NewMexCow did, however, constitute a
separate trade or business whose incone has been
apportioned in accordance with applicable ie4ulations.

The first issue presented by this appeal is
whet her appellant's various investnment activities,
including its partnership interest in NewMexCow, con-
stituted a unitary "investment business,"” the incone
from whi ch nust be apportioned by fornmula. After
resolving this question, we nust then determne the
proper assignment of appellant's distributive share
of the partnership's |osses.

When a taxpayer derives income from sources
both within and without California, it is required to
nmeasure its California franchise tax liability by its
net income derived fromor attributable to sources
within this state. (Rev. & Tax. Code, § 25101.) If the
t axpayer is engaged in a unitary business, the anount of
incone attributable to California sources nust be deter-
m ned by applying an apportionnent fornula to the total
i ncome derived fromthe conbined unitary operations.
(See Edison California Stores, Inc. v. McColgan, 30 Cal.
2d 472 [183 P.24 16](1947).) 1f, however, the business
within this state is truly separate and distinct from
the business without the state so that the segregation
of income may be nade clearly and accurately, the sepa-
rate accounting nmethod may properly be used. (Butl er
Bros. v. McColgan, 17 Cal.2d 664, 667 [111 P.2d 3347
(1947), affd., 315 U.S. 501 [86 L.Ed. 991] (1942).)

The existence of a unitary business is estab-
lished if either of two tests is net. (Appea of F. w.
Woolworth Co., Cal. St. Bd. of Equal., Juiv ™37, 197727
The California Suprene Court has-determned that the
exi stence of a unitary business is definitely established
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by the presence of: (1) unity of ownership; (2)'unity
of operation as evidenced by central purchasing, adver-
tising, accounting and nanagenent divisions; and (3)
unity of use in its centralized executive force and
general system of operati on. (Butler Bros,. v. McColgan,
supra, 17 cal.2d at 678.) The court has also stated
that a business is unitary when the operation of the
portion of the business done within California is depen-
dent upon or contributes to the operation of the business
outside California, (Edison California Stores, Inc.,
supra, 30 Cal.2d at 481.)

After carefully reviewing the record on appeal,
we are satisfied that respondent properly determ ned
that appellant's various Investnent activities, includ-
ing its partnership interest in NewMexCow, di d not
constitute a single unitary "investnent business," the
i ncome from which nust be apportioned by formula, W
are particularly inpressed with the lack of any signifi-
cant conmmon rel ationship between appellant's investnents
in real property, securities, and the partnership. Each

investnent is separate and distinct. In no way do any
of appellant's investments contribute to or depend upon '
any of the other investnents for their success or failure.

Due to the disFarate nature of each of appellant's invest-
ments and the lack of any significant conmon relationship
between them we cannot consider these activities as con-
stituting a single integrated. economc unit. (See Appea
of Hollywood Film Enterprilncg,, Cal. St. BG. of
Equal ., March 31,71987; cf. Appeal of Saga Corporation,
decided this date.) To recite that the required unity of
ownership i s present, that all of appellant's investment
activities were conducted in the sanme manner, that all of
the investments were structured for m ninum managenent,
that they were all accounted for in the same fashion, or
that all investnent decisions were nade by the samz
corporate officers is an enpty ritual. There sinply are
no significant relationshiﬁs bet ween apPeIIant's vari ous
investnment activities which would justity a determ nation
that the activities constituted a single unitary business
under either of the two established tests.

Appel lant's reliance upon pur decision in
Appeal of Capital Southwest Corporation, decided January
‘16, 1973, to0 suPport TS contention that all of the
inconme derived fromits investment activities should be
apportioned by fornula is msplaced. That appeal dealt
wth the issue of whether certain dividends and capital
gains constituted apportionable income to a recognized
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unitary business. It has no relevance to the issue of
whet her appellant's various investnent activities
actually constituted a unitary business.

Since we have concl uded that the partnership
was not part of a unitary investnment business, We nust
now consi der whet her respondent Properly apportioned
appellant's distributive share of the partnership |osses.

Respondent's regul ations provide for such an
apportionnent. (Cal. Admn. Code, tit. 18, reg. 25137,
subd. (e)(7)(A) & (B) (art. 2.5).) The regul ations
provi de that when the activities of the partnership and
the taxpayer do not constitute a unitary business' the
t axpayer's share of the partnership's business shall be
treated as anot her business of the taxpayer. If the
partnership derives business incone from sources entire-
l'y outside this state, .none of its income is assignable
to California. (Cal. Admin. Code, tit. 18, reg. 25137,
subd. (e)(7)(B) (art. 2.5).) If, on the other hand, the
partnership derives business income from sources within
and wthout this state, California' s portion of business
i ncome shall be determ ned on the basis of the standard
three-factor fornmula of property, payroll, and sales.
After determning California's portion of the partner-
ship's business incone, the taxpayer's share of such
busi ness income shall be reported as business income
froma separate business by the taxpayer. Cal . Adm n.
Code, tit. 18, reg. 25137, subd. (e)(7)(A) Eart. 2.5).)

Respondent followed the procedure outlined
above. In 1974 respondent assigned all of the partner-
ship's loss to New Mexico since, for that year, New
Mexico was the only state in which the partnership did
business. For 1975 and 1976 respondent apportioned the
partnership's | osses between California and New Mexico
on the basis of a two-factor fornula since there was no
payroll. W are unaware of any defect in this proce-
dure, and appellant has suggested none. Accordingly,
respondent's action in this matter nust be sustained.
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O RDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Bay Al arm Conpany against proposed assess-
ments of additional franchisSe tax in the anounts of
$12,283.00, $8,045.00, and $6,082,00 for the inconme
years 1974, 1975, and 1976, respectively, be and tne
same i s hereby sustained.

Done at Sacranento, California, this 29thday
of June -, 1982 by the State Board of Equalization,
with Board Members M. Bennett, Mr. Dronenburg, and
M. Nevins present.

‘William M. Bennett ., Cnairman

Al D i < I ol Al a2 ot et T -

"Ernest 'J. Dronenburg, Jr. -, Member

e s ot — o - -

‘Richard Nevins - , Member

- - s s e i PR s s - A S el D ol el

, Menber
, Member
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